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CAUSE NO. 



BAYLOR COLLEGE OF MEDICINE and 
BCM TECHNOLOGIES, INC., 



§ IN THE DISTRICT COURT 



Plaintiffs, 



CLONTECH LABS, INC., 



Defend* 



am. 



§ 
§ 

§ 



HARRIS COUNTY.TEXAS 



JUDICIAL DlSTRjcTji " 




PLAINTIFFS ' ORIGINAL PETITION 

Plainufis Baylor College of Medicine <■ Baylor^ and BCM Techno, • , 
i»nr*m> ^ , • Technologies, Inc. 

PARTIES 

'' " ' —* °~ -1— * od^ mte 

responsible for licensing Baylor's technology. 

2 - Defendant Clontech is a rvu„, 

' M * m ""P"*" l»™ S its principal pta, of 

r es * ,o20 e - «* — . -o, B _ aofflKh ta „„ 

* * * - ^ » - • - a_ . „ 

principal place of business. 



100 t>££"GN 



JURISDICTION AND VENUE 
3. This Court ta m „ ama k ^ ^ ^ ^ ^ 

doing business within Texas, purposely directed tart,™ * • 

puiposeiy directed tortious acrmty at Texas that caused harm in 

Texas, and entered into a contract with Tex™ r^w«.« 

Icwsre5,denG «q«mng performance in whole orin part 

in this State. 



Hairis County, Texas, which were perfoixnable, at least in pat, in the County and (ii) tortt that 
were committed, in whole or in part, in Harris County, Tern 

M.ATNT1FF BAYLOR 

>■ BayW Colfcne of Medicine n* earned arepuudo. a. one oftn. Uadina medio, 
— s. Baylor attaas smdena iron, around the world and is home to 66S ^ 
— . 39, gradual sntdents, 255 poadocmra, feUows, ,25 .Hied hea.0, smdenU, „d H2 
resident physicians ^ ^ ^ fc ^ ^ ^ ^ ^ 

B.,.or ofc P an«« car. sendees throunh sev^al of it, Teta, Medi«l Center afiUiae 
^itals, pmvidir* n0K ta I31|000 ^ ^ ^ ^ 3 ^ ^ ^ 

annually. 

«• la the pas, fcca, year, Baylor was ranked number one mmg ^ 
coueie, in tora, and ftderaUy anasced ees^ a* d^, u ^ ^ 

-ence, and thirteen*, in Nahona, msntut. ^ ^ 

«. M research support of «,0 miUion. ha, more man 70 research a*" paoetrt-car. centers 
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a 

«Mws. The only private medical jchool in tbe Greater Southwest, Baylor is among the top 20 

in Zoning rf ^ >cjd ^ u jb ^ ^ ^ ^ 

result of Us development efforts in the field „f ™_ 

ns » the field of genomtc reaouch. steve EUedg. de^loped ^ 

system of gene, ^ m Biyiw ^ ^ ^ 

covering aorae of the Elledge technology ile ., 

»gy. Tie paen, wu to ^ ^ 

— December 22, ,998 as U.S. Pat« M»M (-*« 

of U EHedge techno^ on November „, « Wor . ^ ^ 

was k ep, aMm * Baylor „ ^ ^ and was not known to eithe, the 

pubhc or the induces in which It might be exploited 

LICENSING THE ELLEDGE TECHNOLOGY 
* ^^^^^^.^^^ 

the EDedge technology. As pan of uW 

t« those negotttona, ,, was necess^y for Baylo, * ^ 

«— - irform..., „d „ c,^ 

-P- a O-^ Piseto^, Agmam ^ ^ 

- Baylo, S^en, to mes, m ^ ^ ^ fc ^ 
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allows them free conununication with Dr E1W. a • 

ux. aiedge. Approximately two weeks after a 

ogy ra atenals were sent to Clontech including; 

(1) a uni-vector plasmid (pUNllO); 

(2) a recipient plasmid (e 2 - vimisu* • 

*■ PHB2-G$t, a ha*, C!t ^ ptoiid ^ a ^ 

(3) a, ^^expre5a M ipia snidfe -. o0 . m „, „ 

*~ °— — - » — - or EUtdJe ^ _ 

lH U raeni "» commercial potential thereof." 

Clontech acknowledges Rnur - 
confid^iaidataornJaterii " Stf""** ^ 

secrets, know-how and 

Certain Clontech obligation, under the 

have *e right to . . (a] J^^^™?' ?SS 

7 P«raancnt injunction." fl|6J 



(2) 
(3) 
(4) 
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(I) 



Key provisions of the Material Transfer Agreement i 



include: 



(2) 
(3) 



will promptly obcIok to BCM all nrn*Z j al t IUa l no " »Bnw Urn it 
Research MMU .fl, ^TSTb™^?? 

"»» f »eso6ate terma fa , , ical!e „, airfj,,^,,,^ 
licensed to a different company. 



expressed extreme 



DEFENDANT CLONTECH 

14. Upon notice that they would not be the licensee, Clontech _ 

Clontech, and two other Clontech emp.oyee, stated to Bay«or that Clontech had already beguo 
commercial product development using the EUedge technology. 

* Approximately one year later, Clontech .aunched ^Creator system for rapid 
similar to the EUedge technology disclosed by Baylor. 
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... i*. taforauion «, belitt CMBf ^ js baMd ^ ^ ^ 

BUdge «de secret* including „. HUdge ^ ^ ^ ^ 



Baylor and BCMT. 



COUNT I - BREACH OF CONTRACT 
•17. For this cause of action, Baylor and BCMT repeat and adopt all allegation, 
contained in paragraphs I through 16 above. 

•» Deiendant Ctart ta breached iB (Mpmsed ^ 

*u> «*, » cedent* ^ ^ ^ Tmsfe ^ 

W. Defendant Con*, has bre«hed fc CMtBc ^ ^ 
-M under the c-ta*, DisCsure Aereoneill ^ ^ Tnnsfer Apwnent ^ 
t- * Mng to des*,, to E,,,dge n*e ^ upm of ^ 

and for failing u notify Baylor of such destruction. 

* Defendant Cloatech has breached its contractual obligations (expressed and 
-pUed, under the Coaide.ti.1 Disc,**, Agreement a* Mater* Trans*, Agreement by. 
-r failing „ disC.se to Baylor a,, Invention, mad. tough th. us. „ 4e ^ ^ 

secrets 



«■ Defendant Contecn ta ^ „ ^ 
»der *e Confidential insure Agree™, »d Manual Tnnsfer AgranlM by> 
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the EUedge tnde secrets. 

COUNT U . MBAH-ROPRIATJON OF TRADE SECRETS 

22. ^^'^ugh^a,,^^^^^^^ 

23. ^^BCMI^^^^^^^^^ 

* A, «, of Con**, nusappn^ 4e EIlrt8e ^ jeOTo _ ^ 
the EUedge — ta* — the puWic or *e Indus* h whWl ^ ^ ^ 

T*. Hp »ade ,„«,, ^ „ ^ ^ ^ 

competitive advantage to anyone eoOTnercjally ^loid,,,^ 

25. ^ta.e= to0ally ^ TOn ^ yoi ^^ Wes ^ SoinBi ^ 
end BCMT for the purpose of commercially using them. 

COUNT in . CONVERSION 
M. "-Whs . through 25 are speculcaU, unrated ta w , Kute of ^ 

«. CM h* unjawfcUy M!n «d dominion a* control over prop** o»«d by 

Baylor and BCMT by: 

* g*nu,g =cce» „ Baylor and BCMT, eongdenSal a* ^ seCKl 

information and materials; and 
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materials and cooverting fo, j, s 0W1 ^ 

a up- **-*. «. belief to ^ by clrateh ^ ^ 

naltctcw. «itl an aiajp, „ „„, ^ ^ ^ 

COUNT IV . BREACH OF FIDUCIARY RELATIONSHIP 

whereby Clontech owed Baylor and BCMT fiduciary duties, including duties of good faith and 
to dealing, lovaty, and full disclosure to Baylor and BCMT. 

3>. Clouted, ta breached „ ^ d une , „ Baylor »d BCMT by using ^ 
confidential in&mation, trade secrets, and materials. 

COUNT V - STATUTORY CLAIM FOR THEFT OF TRADE SECRET 

«• ^^"^Sl^^lyino^edintoeauseofac.^ 

33. Oontech tatraUoo ^ ^ ^ 

34. ^-I.IW^CM^*^^^,,^^ 

* « Cod, *. UM ta Wd „ of ^ ^ ^ 

5 134.003(b) of Texas Civil Practice A Remedies Code, plaintiffs trealso entitled to attomevs' 

fees and costs. 
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JURY DEMAND 

common law. 



PRAYER FOR RELIEF 
Wherefore, Baylor and BCMTpray for relief as follows: 

(1) Injunctive Relief 

—m. - ao * ^ ^ ta ^ fcm 

(M*. « imma , ^ llbmtoiy ^ ^ ^ ^ 

correspondence, mail, and other materials); 
b- 0^ «« Qontech Mase Md ^ ^ (j) ^ ^ ^ ^ ^ 
inc,^ the technology , or my ^ ^ 

the Creator system or any derived information or technology; 
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c ordering that Clontech cease and refiaafrom engaging in any conduct or activity 
which has the effect of interfering with temiinating or dimimshing any of 
plaintiffs' contracts and/or business relationships with prospective licensees; and 

d. ordering that Clonlech cease and refrain from destroying or altering (i) any all 
Elledge trade secrets, including the Elledge technology, as well as any and all 
derived information or technology, in whatever form (such as documents, records, 
laboratory notebooks, computer disks, files, correspondence, mail, and other 
materials) and (ii) the Creator system and any derived information or technology, 
in whatever form. 

(2) Actual damages in an amount to be determined at trial 

(3) Punitive damages in an amount of at least three times the amount of actual 
damages awarded; 

(4) An equitable order requiring defendant to disgorge to plaintiffs the full amount of 
all royalties, licensing fees, sales, and profits it has collected or retained in connection with (i) 
the Elledge trade secrets and any derived information or technology and (ii) the Creator system 
and any derived information or technology, 

(5) An assignment of all right and interest over all data, work product, intellectual 
property (including, but not limited to all patents and patent applications), personal property, 
trade secrets which are related to the Elledge trade secrets, the Creator system, or any derived 

information or technology. 
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» Reasonable and necessary attorneys' fees iyphinm „ ^ 

*- „ a* ler » of 4e Traas Civa ^ 4 ^ ^ ^ 

applicable law; 

(7) Prejudgment and post-judgment interest at the highest rate(s) allowed by law; 

(8) Costs of court; and 

(9) Such other and further relief that this Court may dee* just and proper. 

Respectfully submitted, 
VINSON &. ELJCINS LJLP. 
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